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P R O C E E D I N G S


MR. ROBERTS:  Let's get started.  This is an officially posted meeting of the Texas Bond Review Board at which Board business can be conducted.  It is 10:04 by correct time.PRIVATE 


Marie, would you call the roll please?


MS. MOORE:  Representing Governor Rick Perry, Wayne Roberts.


MR. ROBERTS:  Here.


MS. MOORE:  Representing Lieutenant Governor Bill Ratliff, Cheryl Vanek.


MS. VANEK:  Here.


MS. MOORE:  Representing Speaker Pete Laney, Leslie Lemon.


MS. LEMON:  Here.


MS. MOORE:  Representing Comptroller Carole Keeton Rylander, Lita Gonzalez.


MS. GONZALEZ:  Here.


MS. MOORE:  There is a quorum.


MR. ROBERTS:  As always, I ask those that are going to address the Board today to speak directly into the microphone so that we can record your comments and so that everyone can hear the comments.  And I make the same request of the designees.


At this stage of the game, I'd like to turn the agenda over to Jim Buie, our executive director, to walk us through the remainder of the agenda.


FEMALE VOICE:  [inaudible].


MR. ROBERTS:  Well, that's what I was going to let him walk us through.  But if you want me to do it ‑‑ minutes have been distributed for the meetings on January 17 and February 21, 2002.  You folks have had an opportunity to review the minutes.  Are there any changes?  
(No response.)


MR. ROBERTS:  Hearing none, is there any objection to adoption of the minutes?


(No response.)


MR. ROBERTS:  Hearing none, those two sets of minutes are adopted.


Now, I will turn it over to Jim Buie, our executive director, to walk us through the remainder of the agenda.


MR. BUIE:  Okay.  Thank you, Mr. Chairman, Board Members.  The first item on the agenda is an application from the Texas Veterans' Land Board.  The Veterans' Land Board requests the approval for the issuance of the State of Texas Veterans' Housing Assistance Program, Fund II Series 2002A-1 and 2002A-2 bonds, not to exceed an aggregate principal amount of 50 million in 1 or 2 Series.


Proceeds of the transaction would be used to make housing and home improvement loans to eligible Texas veterans that served on active duty prior to January 1, 1977.  The Veterans' Land Board is requesting approval for a structure comprised of either $40 million in fixed rate variable ‑‑ or variable rate debt and $10 million in fixed rate bonds or $50 million in fixed rate obligations.


Option A structure, the variable rate component, affords a synthetic fixed rate on the variable rate portion of the issue via entry into a floating to fixed rate interest swap agreement.


Current market conditions indicate that such a structure could reduce the end borrower's interest rate up to 95 basis points below traditional mortgage loans.  This is a similar rate ‑‑ or similar financing structure that we have seen on two prior Veterans' Land Board transactions.


The bonds would be issued pursuant to the provisions of Sections 49(b) of Article 3 of the Constitution of the State of Texas and also Chapter 162 of the Texas Natural Resources Code.


The bonds are considered general obligations of the state.  However, no appropriations have ever been required to pay the debt service on these types of transactions.  Mr. Chairman?


MR. ROBERTS:  Did we ‑‑


MR. BUIE:  They were not requested ‑‑


MR. ROBERTS:  Did we exempt them from ‑‑


MR. BUIE:  Yes.


MR. ROBERTS:  ‑‑ coming up here?  That's what I recollected.  Any questions or comments?  (Pause.)  If not, is there a motion?


MS. VANEK:  I would move approval of the issuance by the Texas Veterans' Land Board of the State of Texas Veterans' Housing Assistance Program, Fund II Series 2002A-1 and 2002A-2 Bonds in an aggregate amount not to exceed $50 million, with cost of issuance not to exceed $222,000, and underwriter's spread not to exceed $6.74 per thousand as outlined in the Veterans' Land Board application dated June 4, 2002.


MS. GONZALEZ:  Second.


MR. ROBERTS:  There being a motion and a second, all those in favor of the motion say aye.


(A chorus of ayes.)


MR. ROBERTS:  All opposed say nay.


(No response.)


MR. ROBERTS:  The motion to approve is adopted.  Mr. Buie?


MR. BUIE:  Thank you.  The next item on the agenda is an application from the Board of Regents of the University of North Texas.  They are seeking authorization to issue Revenue Financing System Bonds, Series 2002, not to exceed $65 million.


Proceeds of the issue would be used for the purpose of constructing a science building, for the chemistry department renovation of existing space at the UNT Research Park for Material Sciences, construction of a biotechnology center, and the school for public health at the UNT Health Science Center, and also the acquisition of two private housing facilities which are adjacent to the North Texas campus.


Bonds are being issued pursuant to the Master Resolution and the Fifth Supplemental Resolution adopted by the Board of Regents on May 17, 2002, as ‑‑ also in regards to Chapter 55 of the Texas Education Code and Chapter 1371 of the Texas Government Code.


It's anticipated that the bonds would be structured as fixed rate obligations and will be sold on a negotiated basis with a final maturity in 2022.


The previous UNT financing System Revenue Bonds have been rated A-1 by Moody's and A+ by S&P.  It's anticipated that they will achieve the same ratings on this particular transaction.


These bonds are considered tax exempt special obligations of the Board of Regents and are not general obligation debt of the State of Texas.  Mr. Chairman?


MR. ROBERTS:  Did we ask the school to come?


MR. BUIE:  We talked to ‑‑


MR. ROBERTS:  I certainly recognize one of them out in the crowd.


MR. BUIE:  Mr. Diebel is ‑‑ usually attends these on behalf of the UNT System.  It's my understanding that he's on vacation.  But we basically had all the questions addressed.


There was an issue that came up regarding the tracking of the tuition revenue bond authorization, and I believe we can do that through our annual issue report in an effort to notify LBB and the Governor's Office of Planning and Budget on the use of those proceeds.


MS. VANEK:  Yes, if I could just follow that up a little bit.  I guess what Governor Ratliff would like is a letter from the University just confirming what we've been told ‑‑ that they can separate out those debt schedules of the self-supporting housing project and notify the Bond Review Board, the LBB, the Governor's Office so that everyone sees that breakout between the two projects ‑‑ or the self-supporting project versus the TRB authorized projects.


MR. ROBERTS:  You all can do that, can't you, Danny?  That's what your accountants are for.  All right.  So let's ‑‑ as long as we get that.  Do we need to direct them in writing to provide that information?  Or will the staff just go ahead and make that communique?


MR. BUIE:  I will just make that communication.


MR. ROBERTS:  I mean, it's going to go back home with them anyway, but it is, I guess, on the record.


MR. BUIE:  We'll make sure that they're properly notified.


MR. ROBERTS:  Okay.  Any other questions?  Comments?  


(No response.)


MR. ROBERTS:  If not, I move approval of the issuance of the Board of Regents of the University of North Texas of Revenue Financing System Bonds, Series 2002, in an amount not to exceed $65 million, with issuance costs not to exceed $487,500, and underwriter's spread not to exceed $7.50 per $1,000, as outlined in the System's application dated June 4, 2002, and as supplemented June 11, 2002.  Is there a second?


MS. VANEK:  Second.


MR. ROBERTS:  There being a motion and a second, all those in favor of the motion say aye.


(A chorus of ayes.)


MR. ROBERTS:  All opposed say nay.


(No response.)


MR. ROBERTS:  There being no nays, the motion to approve is adopted.  Mr. Buie?

  
MR. BUIE:  Thank you, Mr. Chairman.  The next two applications are actually from the Water Board.  The first application ‑‑ the Water Development Board is seeking the issuance of their Water Finance Assistance Bonds, Series 2002C, Series 2002D, and Series 2002E.  The total of the three series will not exceed $63,800,000.


Proceeds of the bonds would be used for the purpose of providing funds for conserving and developing the water resources of the state by providing funds for economically distressed areas.


State participation account for the funding of state participation projects and also the financial assistance account for funding water assistance projects and also paying for all expenses associated with the issuance of this debt.


The bonds would be issued pursuant to Article 3, Section 49(d)(8) of the Texas Constitution, approved by the voters in November of 1997 ‑‑ also Article 3, Section 49(d)(9) of the Texas Constitution, approved by the voters in November of 2001, and also Senate Bill 1 of the 75th Legislative Session, which created the new Development Fund II Program for the Water Board.


It's anticipated that these bonds would be sold on a negotiated basis and would be issued as tax exempt fixed rate securities, with the Series 2002C bonds maturing in 2024, the Series 2002D bonds maturing in 2036, and, finally, the Series E bonds maturing in 2024.


These bonds will be secured by the State's general obligation pledge.  It's anticipated that the Series 2002C and D bonds are not expected to be self-supporting.  However, the 2002E bonds are projected to be self-supporting.


We do have representatives here today.  Greg Olin is here with us and also Ms. Nancy Marstiller from the Water Board.  And it's my understanding that their board did approve this transaction earlier today at their board meeting.


MR. ROBERTS:  Anything else you all would like to add to the summary?


MS. MARSTILLER:  I believe we provided the information that Ms. Lemon asked for last week, and we’d be happy to answer any questions you might have on those schedules.


MS. LEMON:  What's the timing on the draws?  Does it start with the first debt service payment or ‑‑  are you expecting there to be a G.R. draw?


MR. OLIN:  Yes.


MS. GONZALEZ:  What's the timing on it?


MR. OLIN:  The draws are made ‑‑ or the actual debt service is due on 8/1.  They're submitted about three days prior to that ‑‑


MS. GONZALEZ:  Okay.


MR. OLIN:  ‑‑ under D Fund II structure.


MS. GONZALEZ:  And so on both the structures the G.R. draws whenever debt service is due.


MR. OLIN:  That's correct.


MS. GONZALEZ:  Do you expect G.R. draws through the term of the bonds on both those ‑‑ on C and D?


MR. OLIN:  Yes.


MS. GONZALEZ:  Okay.


MR. OLIN:  Let me correct that.  That's true of the Economically Distressed Areas Bonds.  We have to have specific approvals for different issues, and that has ‑‑ you know, it would be at least six years with the current bonds that are issued.  But there's a phase out of that, and, you know, subject to the Legislature appropriating additional authorization to continue to issue state participation bonds, that could reduce or not have G.R. draws going forward.  So that one's subject to continuing ongoing appropriations for additional ‑‑


MS. GONZALEZ:  But is that specifically provided for already?  Or are they ‑‑ G.R. draws in addition to your appropriation?


MR. OLIN:  Both.  I mean, some ‑‑ there are some that will go forward about 12 years that are already appropriated and would be required, because they've approved them through authorizations they've done.


We also have an exceptional item that we take for about ‑‑ we will have this year for $50 million.  They would extend that out if they approve.


MS. GONZALEZ:  That's the ‑‑


MR. ROBERTS:  Any other questions?  Is there a motion?


MS. VANEK:  I would move approval of the issuance of State of Texas Water Development Board Agricultural ‑‑


MR. ROBERTS:  You want to go to the next page I think.


MS. VANEK:  I did.


MS. GONZALEZ:  You jumped.


MR. ROBERTS:  They fooled us.


MS. VANEK:  They sure did.  Okay.  Then I would move approval of the issuance of State of Texas Water Financial Assistance Bonds, Series 2002C, D, and E, in an amount not to exceed $63,800,000, with cost of issuance not to exceed $164,465, and underwriter's spread not to exceed $6 per $1,000 ‑‑ I mean, $1,000 ‑‑ as outlined in the Texas Water Development Board's application dated June 4, 2002, and as supplemented June 12, 2002.


MS. GONZALEZ:  Second.


MR. ROBERTS:  All right.  Lita seconds.  There is a motion.  All those in favor of the motion say aye.


(A chorus of ayes.)


MR. ROBERTS:  All opposed say nay.


(No response.)


MR. ROBERTS:  There being no nays, the motion to approve is adopted.


MR. BUIE:  Mr. Chairman, the next application is another transaction from the Texas Water Development Board.  They are seeking the issuance of their State of Texas Agricultural Water Conservation Bonds, Taxable Series 2002, in an amount not to exceed $16,200,000.


The proceeds of the bonds would be disbursed through two interagency contracts, one with the Department of Agriculture and one with the Texas Soil and Water Conservation Board.


The Texas Department of Agricultural disbursement would be a million dollars for grants for the Pecos River Ecosystem Project for Salt Cedar Control, and the Texas Soil and Water Conservation Board would use approximately $15 million for grants for brush control projects.  Proceeds would also be used for paying of cost of issuance regarding the issuance of debt on this transaction.


Bonds are proposed to be issued pursuant to Article 3, Section 50(d), of the Texas Constitution ‑‑ also Subchapter J of Chapter 17 of the Texas Water Code.


It's anticipated that the bonds would be sold on a negotiated basis as fixed rate securities with the final maturity in 2009.


The Water Board is currently rated AA-1 by Moody's, AA by S&P, and AA+ by Fitch.  The bonds will be secured by the state's general obligation pledge.  And, again, we do have Mr. Olin here and Ms. Marstiller to answer any questions that the Board may have.


MS. GONZALEZ:  Do you mind if I ask again on the ‑‑


MR. ROBERTS:  Not at all.  Go ahead.


MS. GONZALEZ:  ‑‑ on the debt service on this one what your appropriation was for debt service?  Was it a ‑‑ was it for only one year of the biennium?


MR. OLIN:  There was an appropriation in the rider.  And, yes, it was for 2003.


MS. GONZALEZ:  It's for 2003 only.


MR. OLIN:  We anticipate that they will appropriate additional funds in the next biennium.  But that's all that was appropriated.


MS. LEMON:  And so you had one year, and your first debt service payment then will be in FY '03.  You won't make one this fiscal year.


MR. OLIN:  That's correct.


MS. LEMON:  And can you tell me what the appropriation was and what your anticipated debt service is going to be?  I may have that somewhere ‑‑


MR. OLIN:  No, that's fine.


MS. LEMON:  ‑‑ but I dug around and couldn't find it.


MR. OLIN:  The dollar amount's $2,945,306.


MS. LEMON:  $2,945,306?


MR. OLIN:  306.  That's the ‑‑


MS. LEMON:  And that's the rider amount?


MR. OLIN:  That's correct.


MS. LEMON:  Maximum.  Okay.


MR. OLIN:  We expect it to be less than that.  We timed this to make sure it would be less than that.  And, again, depending on the exact rates, we couldn't tell you an exact amount, but Nancy can give you an idea if you're interested.


MS. LEMON:  Will the ‑‑ I guess my question is going to be, if that's for one year, will your '04 and '05 debt service payment, according to your schedule, be two times that amount or more than two times that amount?


MR. OLIN:  It looks ‑‑ it would be ‑‑ again, depending on the rates, so I can't give you a final number ‑‑


MS. LEMON:  Right.


MR. OLIN:  ‑‑ but it looks like it would be about 2.8 million in each of those ‑‑ in the next biennium.


MS. LEMON:  Okay.  $2.8 each year?


MR. OLIN:  That's correct.


MS. LEMON:  Okay.  Thank you.


MS. VANEK:  And you mentioned you might have some idea of what the difference between the $2.9 and what you're expecting the debt service to be.


MR. OLIN:  I think it was $150,000 ‑‑


MS. VANEK:  Difference?


MR. OLIN:  You know, but until we have final rates ‑‑ it's not a lot.


MS. VANEK:  It's not a lot?


MR. OLIN:  We planned it basically to time this so that we could do the transaction.  They wanted their money, and we've been postponing it to make sure we stayed under the rider amount.


MS. VANEK:  Okay.


MS. LEMON:  I'm not nickel and diming, but maybe I am.  Do ‑‑ Jim, do we get reports back from the agencies once they issue and then they tell us what their actual debt service is?


MR. BUIE:  Yes, we do.  We do an annual issuer report for all those entities that issue debt within a given fiscal year.  And those usually go out, although at year end, sometimes September ‑‑ middle of September.  And so we can provide you with that information.  We do have that available.


MS. LEMON:  Okay.  I think I'm a little late in thinking of this, but it seems as though it would have probably been very helpful all along for at least those bonds that are general revenue supported ‑‑ for the agencies to provide what the appropriation was for the debt service by fiscal year, and then after issuance what the debt service actually is.  And, of course, that would help us in '04-'05.


But, in tracking, I think that would have been a helpful thing to be doing all along.  And, like I said, I may be late in coming to this, but I'd appreciate that from this agency.  Once you issue, provide to Jim the appropriation for debt service for the fiscal year in which you're issuing and then the actual debt service payment, if that would be all right ‑‑ on the general revenue supported debt.


MS. MARSTILLER:  We can do that.


MS. GONZALEZ:  And then the opposite as well.  So that if you have like any debt draw that exceeds the appropriation, we can see that number as well.  You're pretty good about that.


MS. MARSTILLER:  We will take care of that.


MR. ROBERTS:  Any other questions?  


(No response.)


MR. ROBERTS:  Is there a motion?


MS. GONZALEZ:  I move approval of the issuance of the State of Texas Water Development Board Agricultural Water Conservation Bonds, Taxable Series 2002, in an amount not to exceed 16,200,000, with costs of issuance not to exceed $64,335, and underwriter's spread not to exceed 5.95 per thousand, as outlined in the Texas Water Development Board's application dated June 4, 2002, and as supplemented June 12, 2002.


MR. ROBERTS:  I second.  All those in favor of the motion say aye.


(A chorus of ayes.)


MR. ROBERTS:  All opposed say nay.


(No response.)


MR. ROBERTS:  There being no nays, the motion to approve is adopted.


MS. MARSTILLER:  Thank you very much.


MR. ROBERTS:  Thank you all.


MR. BUIE:  Mr. Chairman, the next item on the agenda is an application from the Texas Turnpike Authority.  They're requesting the approval for the issuance of the Central Texas Turnpike System Revenue bonds, bond anticipation note Series 2002, in an aggregate amount not to exceed $3,126,760,000 and also to enter into a secured loan agreement with the United States Department of Transportation for the TIFIA loan.


Proceeds of the bonds and notes will be issued for use in ‑‑ to finance Phase I of the Central Texas Turnpike Project.  Phase I includes SH-130, from north of Georgetown to south of Austin, Loop 1, and SH-45.


In addition to the phasing of the project, the current financing plan maximizes the TIFIA loan of 33 percent of the eligible project cost up to approximately 916 million.


The Texas Turnpike Authority is authorized to issue debt for the Central Texas Turnpike Project Series 2002 and enter into the TIFIA loan agreement with the U.S. Department of Transportation pursuant to Section 361 of the Texas Transportation Code and also Chapter 1371 of the Texas Government Code.


The Series 2002-A and Series 2002-B bonds would be sold through a negotiated sale as tax exempt securities.  It's anticipated that these would mature no later than 2042.


The Series 2002-A bonds would be sold as current interest rate bonds, capital appreciation bonds, convertible bonds, or any combination thereof.  For the Series 2002-B bonds, these would be issued as variable rate obligations.  The second tier bond anticipation notes, Series 2002, would be sold through a negotiated sale.


And the first tier note, Series 2002, would be sold to the developer pursuant to an exclusive development agreement.  It's anticipated that the subordinate loan TIFIA promissory note would be sold to the U.S. Department of Transportation.  And, again, this is anticipated to mature no later August 1, 2042.


The Series 2002-A bonds, 2002-B bonds, and the first tier notes, second tier bands, and the TIFIA note are considered limited obligations of the Texas Transportation Commission, payable solely from a lien on, pledge of, and security interest in the trust estate.


Mr. Chairman, we do have representatives here today.  We have Commissioner Nichols here with us.  Also Phil Russell is here with us today, and the F.A. on the project, Rebecca Heflin, is also here to answer any questions that the Board may have.


MR. ROBERTS:  Anything else you all would like to add to the application summary?

           MR. RUSSELL:  I believe you all should have received the supplemental information that you requested last week.  And we'd be happy to address any other questions that you might have.


MS. LEMON:  The amount of the debt to be financed has gone up.  Is that correct?  Since the last meeting.  We have $1.8 billion, and now I think if I'm adding the first 2002-A, 2002-B, 2002, and the second tier bands, it is $2.4.  Is that correct?

           MS. HEFLIN:  The debt that's actually being issued has really not risen.


MS. LEMON:  Okay.


MS. HEFLIN:  And let me try to explain that.  It's a little bit confusing.  When we look at the fixed rate bonds and the variable rate bonds, in our initial application we looked at those as additive.


However ‑‑ in other words, we would issue 1.1, let's say, in fixed rate bonds, and 200 million in variable rate bonds.  However, if we don't issue the variable rate and we issue the 200 million in fixed rate bonds, we need a maximum of 1.3 there.  So that ‑‑ it looks like, you know, it's risen from 1 to 1.3.  But that's the primary reason for that.


The other issue ‑‑ as we mentioned, I think, when we came for the staff meeting ‑‑ is that we had anticipated selling only $700 million worth of bond anticipation notes.  And at that meeting last week we told you that we were now looking at the possibility of selling an additional 900 million ‑‑ I mean, an additional $200 million, which puts us to $900 million.


The amount of debt that is actually being raised has not changed, because the amount of the TIFIA loan is still at 916, and the bonds ‑‑ the bond anticipation notes are really just a cash flow mechanism, if you will, against that TIFIA loan amount.  Is that very confusing?


MS. LEMON:  I think I understand.  So the 1.8, the debt service schedule that was in my big packet last week, is still the same debt service schedule.


MS. HEFLIN:  That's correct.


MS. LEMON:  The ‑‑ or I'm adding bands on top of the TIFIA loan.  Because it's totaled to 3.3, I shouldn't be adding ‑‑ I should not be adding those two.


MS. HEFLIN:  Correct.


MS. LEMON:  Is that correct?  So the fact that it's totaled up here as $3.3 billion, and the motion is 3.3 ‑‑ or 3.1 ‑‑ something like that, I guess I'm still asking what is the total amount.  Since I don't understand ‑‑


MS. HEFLIN:  $3.1 billion.


MS. LEMON:  ‑‑ a lot of a this I think at least I should understand what the total is today.


MS. HEFLIN:  $3.1 billion.  If you'll look ‑‑


MS. LEMON:  Okay.


MS. HEFLIN:  ‑‑ at the supplemental cost of issuance table, the first two columns, which are the fixed rate bonds and the variable rate bonds, are $1.3 billion and $200 million.  However ‑‑


MS. LEMON:  Which table ‑‑ which packet is that in?


MS. HEFLIN:  The supplemental.


MS. LEMON:  Part of this one?  Okay.  All right.


MS. HEFLIN:  The first two columns, which are the fixed rate and the variable rate bonds, we're asking for a not to exceed allocation of $1.3 ‑‑


MS. LEMON:  Right.


MS. HEFLIN:  ‑‑ billion.


MS. LEMON:  Right.


MS. HEFLIN:  Plus $900 million in bands.


MS. LEMON:  Which is 2.2.


MS. HEFLIN:  2.2.  Plus the 916,760, because we have to have an authorization ‑‑ we're only raising 916,760 in debt.  But we still have to have an authorization for the 916,760.


MS. LEMON:  Okay.


MS. HEFLIN:  And then the $10 million developer note.  So the total is really 3.126760.


MS. LEMON:  Which includes now the TIFIA loan, which, when I look at the debt service schedule that was in my original package of 1.8, it did not include the TIFIA loan.


MS. HEFLIN:  That's correct.


MS. LEMON:  But the three ‑‑ the number that we're using now of 3.1 does.


MS. HEFLIN:  That's correct.


MS. LEMON:  Okay.  One other question I had was a statement in your document that said ‑‑ it was called Extraordinary Support under Tab 6.  And it said, TxDOT's strong support allows for ‑‑ and one of the bullets says, TxDOT's funding of construction overruns provides key credit strength.  And could you comment on what that means?


MR. NICHOLS:  Yes.  We have estimated the cost of the engineering right of way and construction, something we do on a very regular basis.  The biggest portion of the project we have now had firm pricing under the EDA.


MS. LEMON:  Right.


MR. NICHOLS:  The right of way ‑‑ we estimate what that is.  But we've added a contingency to it, as well as the projects up on the north end of the 45 and Loop 1.  We estimate what the construction cost is, which we have been coming out recently, because of the recession, with lower pricing.  But we've added a contingency.


If you add all those up, we have figured, on the conservative side, that we will need to put $700 million into the project to get it completed up and running.  But we recognize these are estimates.


MS. LEMON:  Okay.


MR. NICHOLS:  The market from the federal loan ‑‑ the TIFIA ‑‑ is pretty much fixed through these authorizations.  And what we go out and sell to the private markets is somewhat fixed.  Which leaves us $700 million.  So if the project, indeed, does cost more ‑‑ in other words, some unanticipated things occur in the right of way costs or engineering or the construction related to the 45 or some of those pieces, the Commission is committing to complete the project.


MS. LEMON:  And that's ‑‑


MR. NICHOLS:  Very clearly we understand ‑‑ if something went wrong and we missed the whole project by $100 million, the Commission up front is committing to put that extra $100 million into this project to make sure that it's complete and operational.


MS. LEMON:  And this is ‑‑ this statement is tied to Phase I ‑‑


MR. NICHOLS:  Yes.


MS. LEMON:  ‑‑ which is ‑‑ I hope this isn't too outdated ‑‑ it's the red line?


MR. NICHOLS:  Yes.


MS. LEMON:  Red line.


MR. NICHOLS:  Yes.


MS. LEMON:  Period.


MR. NICHOLS:  Basically, yes.


MS. LEMON:  So the red line down here all the way cross to ‑‑


MR. NICHOLS:  Yes.


MS. LEMON:  ‑‑ 45 and MoPac ‑‑


MR. NICHOLS:  Correct.


MS. LEMON:  ‑‑ is what this whole approval package is about.


MR. NICHOLS:  Yes.


MS. LEMON:  It's just the red line.  And so the local right of way pledge of $400 million, it's a possibility that right of way acquisition would be in excess of that amount, and that's one of the things TxDOT ‑‑


MR. NICHOLS:  Yes.


MS. LEMON:  Okay.


MR. NICHOLS:  For instance, we can ‑‑ we buy right of way around the state all the time ‑‑ Dallas, Houston, Austin ‑‑ and the best we can do is go through, evaluate all the parcels after we have the alignment, which we do, and estimate the value of each parcel.  And that's an estimate.


When we actually go in to purchase then sometimes purchase prices are not in agreement, and you go into court and things like that, and you do end up with differences.  As an example, we had a piece of the right of way that's already been established that a developer requested a platting for city lots to be developed in the middle of our right of way, of which the City of Austin approved the plat.  That's going to run those cost pieces up some.


But we think we have anticipated all those costs and added a contingency.


MS. LEMON:  So you ‑‑


MR. NICHOLS:  So we think we're very comfortable.


MS. LEMON:  ‑‑ think you have anticipated those costs in the $400 million that is set aside for right of way acquisition.  But, if not, then that's the statement ‑‑


MR. NICHOLS:  Absolutely.  Which we do on any project that we build.

           MR. RUSSELL:  Ms. Lemon?


MS. LEMON:  Yes, sir.


MR. RUSSELL:  One thing I might add ‑‑ the bottom line in this project, again, state highway system ‑‑ this is exactly how we look at any other project on the state highway system.


The only thing really that makes this project different is that, as Mr. Nichols pointed out, we also have included a contingency for right of way and construction.  And that's normally not done for other state highway system projects, so a little bit different.


But everything else ‑‑ the back stuff is exactly the same for any other project.


MS. LEMON:  And this is my last question.  On the debt service schedule the principal payments are in 2006, '7, '8, and '9 ‑‑ something like that.  And that was the 200, 300, and 200 ‑‑ that represents the 700 from TxDOT.  Is that right?


MS. HEFLIN:  No.  That ‑‑


MS. LEMON:  No?


MS. HEFLIN:  ‑‑ represents the repayment of the bond anticipation notes.


MS. LEMON:  From the ‑‑


MS. HEFLIN:  From whichever ‑‑ whatever source ‑‑


MS. LEMON:  Whatever source you have available.


MS. HEFLIN:  ‑‑ which may be TIFIA.


MS. LEMON:  It just happened to be the ‑‑ it happened to add up to 700, and your equity was 700.  So I thought those were the same.  And then the reason there is no more principal paid ‑‑ would there be a situation where you would pay principal if it looked like there was additional federal funds available or the amount of highway money increased?  Would you ever pay principal in addition to what's shown on this schedule?


MS. HEFLIN:  If there is ‑‑ that is one of the possible uses of funds.  Once the revenues flow all the way through to the last bucket, they go into a general reserve fund.  And as they build up that is one of the possible uses of those funds.  But it's not structured to do so ‑‑ to cause it to do so.


MS. LEMON:  Okay.  All right.  That's all I have.


MR. BUIE:  I just have one question, and you may have touched base on this.  But, regarding the right of way issue and the money that you've got set aside there, does the Texas Turnpike Authority have right of condemnation?


MR. RUSSELL:  Again, it's the TTA Division of TxDOT ‑‑


MR. BUIE:  Okay.


MR. RUSSELL:  ‑‑ and, yes, we do have the right of condemnation.  And, of course, Mr. Buie, we're working in very close coordination with the counties on each individual element.  Some of those they are providing the right of way and some we are.


MR. BUIE:  Okay.  Thank you.


MS. GONZALEZ:  Now, if you accumulated revenue in the reserve fund, would you do refunding if you were going to use some of that revenue?


MS. HEFLIN:  You could go back out in the market and purchase the bonds.  You could do a refunding and pay off a portion of those bonds.


MS. GONZALEZ:  How often can you do a refunding on these bonds?


MS. HEFLIN:  Well, it depends on whether you're doing an advanced refunding or a current refunding.  But if you're doing an advanced refunding you'll only have one.


MS. GONZALEZ:  And if you're doing a current refunding?


MS. HEFLIN:  It can be done at any ‑‑ there's no limit.  Any time the bonds are currently callable they can be advanced ‑‑ they can be currently refunded.


MS. GONZALEZ:  Okay.


MS. VANEK:  I guess I just have one question, too.  Of the 700 million that TxDOT has pledged over ‑‑ I think ‑‑ is it 2004 through 2008?


MR. NICHOLS:  That's correct.


MS. VANEK:  And do you know how that ‑‑ is that kind of flexible right now as far as the ‑‑ is it an equal amount each year?  Is it more in the first year?


MR. NICHOLS:  What the Commission began doing a couple of years ago in anticipation of this project, in anticipation of the Constitutional amendment and so on, we knew that at some day we had hoped that the state would put us in a position to put equity in the toll roads.


We began ‑‑ I think it was two years ago in our ten-year plan ‑‑ began allocating $100 million a year for the future budgets for toll equity.  And from the moment we began that allocation process through that, it averages out about $100 million per year.


Now, the actual hard cash from the Department is actually on the ‑‑ the last three or four years ‑‑ that's really where most of the 700 is spent.  Because with the bands and stuff it's more like ‑‑ I'll look at it like a construction ‑‑ interim construction loan.  You've got a short-term loan to do some of this, and we can be working on other projects in the state and then expend that money that we've been allocating ‑‑ come jammed up on the last three or four years.


MR. RUSSELL:  The reality, Ms. Vanek, is ‑‑ Commissioner Nichols is exactly right.  It was delineated $100 million a year, because of the financial plan, we've been able to defer a lot of that actual cash disbursements to the last two or three years.  It's much smaller in year '04-'05 and heavier in the latter years, which helps us build other projects.


MS. VANEK:  And, in terms of the flexibility, to move that around, there's not a great deal of flexibility in the finance plan right now to play with the timing of those draws.


MS. LEMON:  And I guess, because of the years in which you're committing the funds, does the negative [inaudible] have any effect on this?


MR. RUSSELL:  It's going to have an effect on the overall transportation system, yes.


MS. LEMON:  Of the agency as a whole?


MR. RUSSELL:  Yes, the agency as a whole and our long-term planning.  We began ‑‑ we still ‑‑ our federal funds are in the neighborhood of $2 billion a year.  This will drop it down to roughly 1.7.  We do have our finance director, Mr. Bass, here who could address it more accurately.


But we still have $1.7 billion.  The Constitutional amendment allows a ‑‑ up to 30 percent of that amount per year to go into total equity.  So we actually ‑‑


MS. LEMON:  I wasn't thinking that you wouldn't be able to constitutionally so much as if you have ‑‑


MR. RUSSELL:  We can handle it.


MS. LEMON:  You can handle it.


MR. RUSSELL:  Yes.


MS. LEMON:  Okay.


MR. ROBERTS:  Any other questions, Mr. Buie?


MR. BUIE:  We've got a couple of cards of people who I believe want to testify against the application.  Roger Baker?


MR. BAKER:  Good morning.  My name is Roger Baker and I would just like to read into the record a letter I submitted last week to Mr. Buie.


"Dear Mr. Buie, As executive director of the Texas Bond Review Board, a Texas state agency officially responsible for the approval, management, and transfer of information regarding state bonds issued under the authority of the State of Texas, I hereby request that you make this letter and the attached information part of the official public record.


"Accordingly, I request that you distribute this letter and its attached information to all members of the state Bond Review Board and to any bond rating officials responsible for insuring, issuing, rating, and overseeing the bond credit rating of the State of Texas on the following specific issue.


"This letter is part of my testimony in regard to the Texas Turnpike Authority and its Central Texas Turnpike Project Bond proposal now under consideration pursuant to the Texas Bond Review Board planning meeting of June 11 and due for a subsequent bond decision on June 18, 2002.


"The specific relevance of this information is that the Bond Review Board is responsible for ensuring that the bonds approved by the State of Texas are prudent fiscal financial decisions that do not endanger the state's credit rating through the risk of a future bond default.


"The attached information is important because it documents the opinion of Matthew Simmons, the president of the largest energy exploration bank in the world, Simmons and Company International, based on Houston.


Mr. Simmons is an energy advisor to the Bush administration and is regarded in the energy resource field as the top energy expert.  And his bank is privy to some of the most extensive data on oil and gas production in the world.


"The problem with issuing toll revenue bonds based on projecting toll revenues decades into the future is as follows:  According to Mr. Simmons, another top energy expert cited in the attached document, world petroleum production is likely to peak within the coming decade while world demand continues to increase.


"Most petroleum used for motor vehicles in the United States is now imported.  And this problem is likely to persist for decades into the future with no affordable motor vehicle energy alternative yet in sight.


"If Mr. Simmons and other energy resource experts are correct, this will create a sharp increase in gasoline and diesel fuel prices, much like we saw during the latter half of the decade of the 1970s, except that this time the problem will be a permanent situation due to a world depletion of petroleum reserves rather than being a political constraint due to a policy of Arab producers in the Persian Gulf region, as was the case during the Arab oil embargo.


"So far as I know, no part of TxDOT's TIFIA loan application or the TxDOT toll road revenue analysis acknowledges this key limiting factor, which would greatly affect the future economics of transportation and which would do so well within the projected payback period of the proposed toll road bonds.


"It is for this reason that I believe the proposed bonds carry a high element of default risk that is likely to endanger the credit rating of the state of Texas.  The current lack of any consideration of this key risk factor in the TxDOT toll road bond analysis is a serious omission that should be corrected before the Texas toll road bonds are approved by the Texas Bond Review Board and the associated rating agencies and bond underwriters.  Sincerely, Roger Baker."


I'll be happy to answer any questions.


MR. BUIE:  Thank you, sir.  Dick Kallerman?


MR. KALLERMAN:  Thank you, Board members again.  My name is Dick Kallerman.  I'm transportation chair for the Austin Regional Sierra Club.


One of our concerns ‑‑ and we have number.  One of our concerns is the lack of balance in this project considering the size of it.  It's not unusual to have roads ‑‑ road projects that are solely road projects and don't take into account the fact that roadways are also attractive places for people to walk or bike.  And the infrastructure isn't put in place for that case.


Here we're talking about a project, including the supporting roads, that's probably about $4 billion.  It's an enormous project.  And for an enormous project of this sort to be unbalanced gives us really serious concern.


There is room in this ‑‑ in the right of way of these roads for some types of rail.  There is room for bicycle paths.  There's room for sidewalks.  But there's a difference between having room and actually having the facilities.


And I think a balanced program would not only take into account the right of way of these roads, but also the whole region.  A $4 billion project really should be a regional project in terms of regional needs for transportation.


And the ‑‑ of course, we need rail of all sorts ‑‑ light rail, commuter rail, and so forth.  A package this size should take that into account and should be part of it.  I think if rail was part of the desires of the power structure in central Texas, it would be a sacrament and we would have had it years ago.   Certainly, it should be part of this project.


So ‑‑ and, just to wrap up from a personal point of view, I live in the central city, and these roads aren't going to do very much for me at all.  So if I'm to be totally selfish I don't feel like paying for these ‑‑


(End of tape 1, side 1.)


MR. ROBERTS:  Well, members, any other questions, thoughts, comments?  


(No response.)


MR. ROBERTS:  Hearing none, I move approval of the issuance of the Texas Turnpike Authority Central Texas Turnpike System Revenue Bonds and notes and bond anticipation notes, Series 2002, in an aggregate amount not to exceed $3,326,760,000, with cost of issuance not to exceed $70,145,000, and underwriter's spread not to exceed $7.50 per $1,000 for fixed rate bonds and $4.51 per $1,000 for variable rate bonds, as outlined in the Texas Turnpike Authority's application dated June 4, 2002, as amended June 12, 2002, and as supplemented June 17, 2002.  Is there a second?


MR. BUIE:  You might want to point out that I think the dollar amount should be ‑‑


MR. ROBERTS:  What did I say?


MR. BUIE:  ‑‑ 3,100- and ‑‑ well, we've got it wrong.


MR. ROBERTS:  Okay.  All right.  The amount that I read should have been in an aggregate amount not to exceed $3,126,000,000, per Leslie's conversation.  Is there a second?


FEMALE VOICE:  I second.


MR. ROBERTS:  There being a motion and a second, all those in favor of the motion say aye.


(A chorus of ayes.)


MR. ROBERTS:  All opposed say nay.


(No response.)


MR. ROBERTS:  The motion will be approved as adopted.  Thank you all.


Mr. Buie?


MR. BUIE:  Thank you, Mr. Chairman.  We do have a carryover from last month's voting BRB meeting.  We've got an application from the Texas Department of Housing and Community Affairs.  They are seeking the approval for the issuance of their tax exempt Multifamily Mortgage Revenue Bonds in an amount not to excess 12,200,000.


Proceeds of the bonds would be used to fund a mortgage loan to Stonebrook Villas, a Texas limited partnership, for the financing, acquisition, and construction of a new 224-unit multifamily residential project located in McKinney, Texas.


The project does consist of ten two- and three-story wood frame buildings with a total of 229,400 net rentable square feet, and does include set aside units and rent caps to assure availability to low to moderate income individuals and families.


The rental rates on the projects are proposed to be restricted.  100 percent of the units would be restricted to a maximum rent that would not exceed 30 percent of income adjusted for family size.  The area median family income for the Dallas MSA area is currently 66,500.


It's proposed that TDHCA would issue the bonds pursuant to Chapter 1371 of the Texas Government Code and Chapter 2306 of the Government Code.


A volume cap reservation was initially received for this particular project, but it did expire at the end of May.  So the tax exempt portion of the private activity cap has currently expired.


TDHCA approved the Stonebrook Villas Apartment transaction and the associated 4 percent tax credits at its May 9, 2002, board meeting, which raises approximately 5.1 in equity ‑‑ as an equity injection for the project.


It's ‑‑ TDHCA is acting as a conduit issuer for this particular project.  As such, the debt issued for this particular project does not constitute a debt obligation or liability for the State of Texas.  As I did mention, the private activity cap reservation has expired.


I believe we do have representatives here today to answer any questions that the Board may have regarding this particular transaction.  Robert Onion is here from TDHCA.


MR. ROBERTS:  Who wants to come up and clear the air?


MR. ONION:  Robert Onion, representing TDHCA.  Transaction before you today I think has been well discussed and reviewed.  We're asking that the Bond Review Board consider the transaction for approval.


MR. BUIE:  And that is without currently the private activity portion [inaudible] tax exempt structure of the transaction, being that that has currently expired.  Is there ‑‑ Mr. Siegel, is there anything that you wanted to touch base on or add to regarding the discussion of this particular item?


MR. SIEGEL:  I feel like we're in that poltergeist movie where we're back again.  When last we spoke, I probably went beyond ‑‑ I did accurately state my understanding of where the Office of the Attorney General was, and Mr. Thomassen and I had a chance to clarify that.


They were, in fact, researching and considering the issue, and they did, in fact, come down on the side that the Board at this time, in the view of the Attorney General, did not have the authority that they could find on their own, absent the court's dictate, to toll that 120-day rule on the making the interest on the bonds tax exempt.


But I've been able to learn and confirm with ‑‑ in discussion with Mr. Thomassen that the Attorney General has decided and concluded that the Board ‑‑ it is within the Board's power ‑‑ and the exact language from Mr. Blume was ‑‑ and please correct me if I'm misstating anything, Mr. Thomassen ‑‑ that there is, quote, no legal impediment to the Bond Review Board's approving the application on file and permitting the TDHCA from issuing bonds.


MR. THOMASSEN:  I guess the only thing I would add to that or perhaps clarify is that for, you know, these bonds to actually be issued would take the intervention of a court with appropriate jurisdiction.  I mean, no bonds are going to be issued following approval of the Bond Review Board without that.


MR. SIEGEL:  I listened.  Would you just state that clarification again just so I get it in my head?


MR. THOMASSEN:  Well, as I understand it ‑‑ and tell me if you disagree ‑‑ that, yes, we believe this application is still pending.  If it's the same application the intention of the TDHCA to issue the bonds, if legally permitted, then the Board can consider the application.


However, because the 120 days has expired, the bonds that are the subject of the application cannot be issued without court intervention.  And, you know, whether a court would do that or not is not known at this time.


MR. SIEGEL:  That's your opinion.  Right?


MR. THOMASSEN:  Uh ‑‑


MR. SIEGEL:  Mr. Baldwin and Ms. Fuller did not reach that conclusion or convey that to me.  We did discuss that, but ‑‑


MR. THOMASSEN:  Discuss whether or not it's known whether a court would act or not, or whether or not the bonds could be issued without a court's order?


MR. SIEGEL:  Whether the bonds could issue without a court order.


MR. THOMASSEN:  Okay.  That's my view that ‑‑


MR. SIEGEL:  Right.


MR. THOMASSEN:  ‑‑ the bonds could not be issued without an order.


MR. SIEGEL:  Okay.  And you know a lot more than I do.  I just know in terms of where the A.G. went ‑‑ the Office of the Attorney General ‑‑ their conclusion was that the Bond Review Board ‑‑ there was no legal impediment today to this Board approving TDHCA's issuance of the bonds short of sprinkling holy water on them being able to do what they concluded a couple of months ago on ‑‑ based on staff recommendation.  And it was a 4-0 unanimous vote that we had satisfied all criteria for them to issue the conduit bonds.


Then the executive director and staff of this agency argued in favor of issuance of the bonds.  And, based on, in part, on what is done today, we expect to go to the courthouse.  And what I would hope and like here, because I don't believe there's an antagonistic relationship here at all ‑‑ I'm proud of the record Southwest has in fulfilling your mandate, which is to provide affordable housing throughout Texas.


In particular, regrettably, as we sit here today, there are no predominantly ‑‑ in the predominantly Caucasian area west of 75, or Central Expressway in McKinney ‑‑ there are no affordable housing multifamily units in McKinney.  And that was one of the reasons the Texas Department of Housing and Community Affairs and your strategic plan said there was a need for these units.  We don't decide where they go.  The state mandates where they go.


And when we won the reservation of award to put them here, that was one that we won.  And we don't decide priority one.  The State decided.


And so I think there will be a terrible ‑‑ what the court would call an irreparable loss and injury if this Board does not approve ‑‑ or does not now approve, because this is regularly scheduled to be on this agenda as a carryover.


And I don't see how the deferral of this Board's taking action will be explained to the court as anything but a discretionary act, which may create problems for this Board.  And that has been my purpose in coming here and suggesting that where the facts, the law, the lack of a legal impediment, and a different kind of equity than we just talked about ‑‑ not capital, but what the right thing to do is.


When they all line up in this way, the wise decision, and what 1231.043 calls for, and all they call for, is, is it advisable ‑‑ that's the language in the statute ‑‑ and here we're talking about your 1231 duty, not your tax exempt duty ‑‑ is it advisable to follow your sister agency's recommendation and your staff recommendation properly on your agenda ‑‑ to say, It's okay, you issue the bonds on the application you've got in front of you.


So that if the court tomorrow determines that all along we were right and that there were discriminatory reasons that delayed this Board in a wrong and unlawful manner from being able to vote back on May 23, and if they issue an injunction and they say that should have been tolled and the tax exempt private activity bond allocation should be preserved and awarded, this Board, with a clean conscience, can say to the court, We did our duty.  We preserved the TDHCA as a conduit issuer, Your Honor.  And if somebody else did something wrong, we didn't allow them to use this Board, wittingly or unwittingly, as an instrument of delay, which is unlawful under federal and state law.  We approved TDHCA as a conduit issuer.


And that's why I'd urge you today to cast a vote, as you were prepared to do on May 23 before all the shenanigans ‑‑ to cast your vote today in favor of letting the TDHCA be the conduit issuer of what the State has determined as priority one affordable housing.  And I greatly appreciate your tenacity and your patience.  Thank you.


MR. BUIE:  So I guess after that you're saying that, as far as the tax exempt nature of the project, the application that we have before us does not change.


MR. SIEGEL:  That's right.  I'm only asking you to vote on the application before you.  No amendments.  We assume, and are assuming, only that we're asking for you to vote on a tax exempt bond.  It's only this application that has been submitted to TDHCA.  We believe the issuer can and will issue ‑‑ ready, willing, and able to issue.  And the court can end up deciding will the reservation be preserved for the private activity bond tax exempt portion of the bond.


But it's only the current application that is ‑‑ we're asking you to bless and allow the TDHCA to follow their Board's 4-0 approval.  That's right.

           MALE VOICE:  Okay.  Let me further go on down that path a little bit.


MR. SIEGEL:  Okay.

           MALE VOICE:  Just hypothetical.  If this transaction did pass, you currently don't have the private activity cap reservation.  And you're ‑‑ I guess what I gathered is that you would then ‑‑ or you're anticipating going to federal court and getting federal court ‑‑ them to rule on us issuing the cap allocation.


MR. SIEGEL:  I'll correct, if you'll let me ‑‑

           MALE VOICE:  Okay.


MR. SIEGEL:  ‑‑ both premises.  The first is inaccurate.  The ‑‑ fortunately, we're at a unique set of circumstances and the ‑‑ we've got enough TDHCA folks here who can correct me.  But, as the record stands now, we still do have that private activity bond allocation.  When you go on site it shows you two things, one, that it's been withdrawn and, one, that it's been cancelled.


In any event, $33 million, 15 of which is ours ‑‑ belongs and has been reserved for our project ‑‑ has not yet been released.  It has not gone to the next project, it hasn't gone to the next developer.  So it's still there.


Our court action would say nothing to the judge initially except, Just keep it frozen while you decide did the Board act correctly.  And if we're right ‑‑ if the leading administrative force in the State, who's written an opinion that those words shall cancel within 120 days ‑‑ if he's right that that's a directory to this Board, and this Board is well within its discretion to interpret that not as what your duty is all about ‑‑ canceling things in 120 days, but getting affordable housing built, as the Supreme Court suggests, then the judge can go in and say ‑‑ he can say even before he concludes that, I'm going to freeze that while I look at that issue.  That's the first thing.


And the second thing is we've got options of where we go, whether it's federal court or state court.  But the point of the question is that will be frozen, just like it is now administratively, while we decide ‑‑ while the court decides are we right.  



And what you'll have done is not transgressed any law.  Since the Attorney General has now concluded there's no legal impediment to you letting the Department of Housing do its job, we're kind of pleading with you not to knowingly stop TDHCA from doing what everybody agrees they can do.  Let them issue it.


Then we go to the courthouse and say, Bond Review Board's done its job.  They were confused about this 120-day thing, because it says "shall."  So, okay, that's a misunderstanding.  And "shall" looks like "shall."  They want the court to tell them, does that mean they have the capacity to toll the running of that clock if there's discrimination.  And they didn't want to sit there, Your Honor, and decide, were the motives good or bad.  That's a legitimate dispute, Your Honor.  Will you help them out of that?


But if the Board says, Wait a minute, there's no legal impediment to us going along with our sister agency and letting it issue ‑‑ well, there's no harm in them issuing.  So then I've got to say, Well, wait a minute, Your Honor, they went a step further.  They knew there wasn't any harm, and, yet, they went ahead and they slammed us.  They wouldn't even let the sister agency ‑‑ they wouldn't even follow their own executive director or their sister agencies.


And you've got to ask why, Your Honor.  And that's going down a whole different deliberate path.  Why would they refuse to do that?  And what is the non-discriminatory reason they gave?  And I guess the court can try to find out from them, Your Honor, what was their reason for doing it.


And there are ‑‑ I'm sure there are reasons.  Perhaps, if we're not there yet, maybe the Board would recess and discuss this with the appointees, or recess and seek counsel.  I'd encourage the same vote that we might have had on May 23 since that's the provision of 181.4(e), which lets you carry over and hopefully have the same vote you would have had May 23.

           MALE VOICE:  Bottom line, the A.G.'s office would still have to sign off on the issuance of that debt.  Isn't that correct?

           MALE VOICE:  Well, I think it's our view that the bonds that are subject of this application before the Board will not be issued or ‑‑ by the Attorney General unless a court with competent jurisdiction determines that that is what is to happen.


MR. SIEGEL:  And the good news is, once the A.G. signs off, wherever they sign off, the law makes their decision incontestable.  The bonds are good currency and not subject to court attack.

           MALE VOICE:  Do we have any precedent for this kind of action?

           MALE VOICE:  Precedent for what?  For failing to approve issuance of bonds?

           MALE VOICE:  The way I view it, for approving an application so that it can go to court.

           MALE VOICE:  I'm not aware of that kind of precedent, no.


MR. BUIE:  To my knowledge, that has never come up.  We've never ‑‑ this Board has never had to face that issue before.  We have taken no action on prior housing projects before.  I guess the most recent one would be the Texas State Affordable Housing Corporation ‑‑ that first WAC transaction that we saw I guess last year sometime.


MR. SIEGEL:  It's my understanding usually, almost invariably, when the TDHCA recommends approval of issuance that the Board accepts that recommendation.

           MALE VOICE:  Not always.


MR. BUIE:  I think we may have ‑‑

           MALE VOICE:  In fact, I think we've got a pretty good record of not approving.  Do you have a ‑‑


MR. BUIE:  I'm just kind of reiterating or thinking back.  It seems to me that there's been a project that we've had before us that made it to the planning session.


MR. SIEGEL:  I know that circumstance.  Those could be distinguished from here where the requirements are met and where BRB has approved TDHCA's recommendation.  I could not find a single instance where the BRB's staff recommended approval and the Board turned it down.  I may be wrong, but ‑‑

           MALE VOICE:  Well, the staff's only been making recommendations on projects for, what, the last 18 months or so at our request.


MR. BUIE:  Monica, do you have something you could add to that or ‑‑

           MALE VOICE:  But, I mean, nonetheless, the staff recommendation is just that.  I spent many years as a staff member of the Legislative Budget Board making staff recommendations to the Legislative Budget Board.  And I promise you, many of my recommendations did not go through.


The Board has its own reasons for acting as it does, regardless of staff recommendation.  Staff is not necessarily privy to all of the knowledge and the insight that an individual board member has with any organizations such as this.


FEMALE VOICE:  I'd just like to make a correction.  Administratively, the cap that Stonebrook Villas had reserved, it has been reserved for another applicant.  The next person in line is not a Southwest Housing deal.  And a reservation has been made to them, and they are supposed to let me know whether or not ‑‑ or a reservation has been offered to them.  And I should know by tomorrow whether or not they're accepting.  And if they accept, that would only leave $3 million left in that category.


So, administratively, it has already been reserved basically.  And they're not next in line.


MR. BUIE:  Go ahead.


MR. POTASHNIK:  Okay.  Brian Potashnik, developer, as all of you know.  I just would like to make a comment about the circumstances that we find ourselves in today.  Having a unanimous 4-0 vote at TDHCA under very close scrutiny of all the facts ‑‑ you have a department that, after doing business in this state for ten years, has never been better, from the executive director all the way through the staff.  You have never had a more committed group of housing advocates for the state and a stronger director that is leading the staff.


We certainly were hopeful with that vote that the administrative process by BRB would be to approve that recommendation and the approval that TDHCA had given for this development.


On the 28th ‑‑ or on the 23rd meeting, there were allegations that were made, as Mr. Roberts had pointed out in a letter on the 28th were baseless and were obviously found to be ‑‑


MR. ROBERTS:  Well, I didn't say they were baseless.  I just said they had not ‑‑ or I don't even think I was that specific ‑‑ that they had not been addressed.


MR. POTASHNIK:  They had not been addressed.  But you, at that point, were willing to call a meeting was my understanding from the last memo I received from the State.


MR. ROBERTS:  That is correct.


MR. POTASHNIK:  So there was nothing in the allegations that were made on the 23rd that you felt were enough of a concern to stop the process of having this development approved with an emergency meeting.  And it was only the issue of the procedural calling of that meeting that came into question.  Am I right, Mr. Thomassen, on that?  Wasn't that the issue that prevented that hearing from moving forward?


MR. THOMASSEN:  Well, we advised the Board that our view was that that would not constitute an emergency.


MR. POTASHNIK:  Okay.  And, in effect, that ‑‑ not the merits of what were being used as an issue to stop this Board from approving these bonds, or from at least giving us a decision up or down, was the reason for that meeting not being held.  Is that correct?


MR. ROBERTS:  The letter that I wrote on behalf of the Governor to call the meeting was based on our interpretation within the Governor's Office that new information had been provided that created ‑‑ as I recollect ‑‑ and I haven't read this material in a couple of weeks ‑‑ but created ‑‑ what is it ‑‑ for unforeseen circumstance, or something to that effect.


After writing that letter I was informed by the Attorney General that they were not comfortable with that ruling.  And it was discussed in depth within a senior staff meeting in the Office of the Governor.  At that point in time, we did not know that the meeting had been posted ‑‑ or had not been posted.  And I was instructed to withdraw the letter ‑‑ was the sequence.


And it was the decision that was made in our office ‑‑ was that I had insufficient reason to cause ‑‑ to call the meeting ‑‑ that I had erred, if you will.

           MR. POTASHNIK:  The merits of the approval for this development, I think, are under question and have been the basis under which this was not voted on on the 23rd.  And I'm not here to debate procedure.  I'm only here to question why, in effect, we're being put in a position now where we are the ones that are suffering.


And, by we, I'm talking about the families that are losing the opportunity to live in affordable housing.  Very few, if any, priority one developments have been approved this year in this state.  This is an opportunity to have one in an area that both the state and federal government desperately have required us to be in.  And we have always played by the rules.


And I only question now why we are not being given the opportunity ‑‑ forgetting about the procedures and the statute or the 120 days ‑‑ to have this Board tell me whether or not they are in a position to say yes or no with respect to whether or not these bonds should or should have been approved for issuance.


You know, we have a $2 million dollar investment in this development.  We have played by the rules.  We have played by TDHCA's rules.  And I think at the very least I would like to walk out of here today knowing what the position of this Board is with respect to whether or not Stonebrook Villas should have been or should be ‑‑ whether it's going to take court action or not ‑‑ approved and be built in this state.


And I think that the record on this is very clear and one in which, unfortunately, has some very ugly discrimination tied to it.  And it's setting a very dangerous precedent for affordable housing in this state.


I can tell you that this development is being looked upon, not only at the state, but at the federal level, as something that is setting a very dangerous precedent for affordable housing.  You are sending the wrong message, and the message is, Don't bring your minorities into our white neighborhoods.


FEMALE VOICE:  I guess if I could ask a couple of questions.  I was a little bit confused about the developer.  You know, your next ‑‑ Monica, I guess you were trying to clarify ‑‑ because he was next in line to get a reservation or he had the next reservation?  I had heard that at one point in time I guess.



MONICA:  He's not next in line.

           FEMALE VOICE:  Is there anything that ‑‑ I mean, as far as next ‑‑ if we were to have a meeting next month were a revised ‑‑ some sort of revision could be brought forward ‑‑ even some other type of financing or bonds or some other type of ‑‑

           MALE VOICE:  Well, they have ‑‑ if we have a new project ‑‑ a different project, a different bond issuance ‑‑ then it has to go through the allocation procedure again.  And my understanding is it would have the ‑‑ you know, it would be at the bottom of the list again and unlikely to receive allocation.


This project got allocation because it was in the lottery process and went that process to get allocation.  If they tried to rework it and bring it back as a new one, it could not fit back in line, I guess.


Monica, you have any ‑‑ you know, if I misspeak upon that, let me know.


MONICA:  Just to add to that, because the reservation was cancelled because they didn't close within 120 days, I believe that there is something in the statute that says once a reservation has been cancelled they cannot bring forward the same project within a period of ‑‑

           MALE VOICE:  Be at least another 30 days.


MONICA:  Thirty days?

           MALE VOICE:  Yes ‑‑ 150 total.  But then they'd be at the bottom the way I understand it.  It's ‑‑


MONICA:  Right.

           MALE VOICE:  It's a complex statute.  But ‑‑


MONICA:  So if they were to resubmit the application, it would move to the very bottom of the list after all of the other multifamily deals on the TDHCA side.  And then, on August 15 when they combine with the locals, if they're still ‑‑ if they haven't been reached yet then they'll move to the very bottom of the list on all of the multifamily deals.  So there really wouldn't be a chance for them to receive a reservation just based upon the sheer number of applicants in line in that category.


MS. LEMON:  I don't know that this question really is relevant.  But do you also have an allocation from the local ‑‑ from McKinney itself for a housing project in McKinney?  Did I ‑‑ I thought at one meeting there is a state allocation and then there are local allocations ‑‑


MONICA:  I think you're thinking of the Tarrant County ‑‑


MS. LEMON:  Tarrant County?  Oh, okay.  I guess it was Tarrant County.  So it was ‑‑ McKinney is not in Tarrant County.


MONICA:  I don't think so, no.


MS. LEMON:  It was not a McKinney project also?  I was thinking there were three or four Stonebrook, Stoneridge, Stone something in the same area.

           MALE VOICE:  Just to address that, Ms. Lemon, we have made it very clear in our applications with the State and with the City of McKinney that we will only, if given the opportunity to do a development in McKinney ‑‑ to develop Stonebrook Villas ‑‑


MS. LEMON:  So you only have this one in any pipeline anywhere in McKinney.

           MALE VOICE:  This appears to be the only opportunity that there will be for a priority one transaction to be closed in the city of McKinney.


MS. LEMON:  Just let me ‑‑ like I said, I probably don't even think my own question is relevant.  But there is some confusion in my mind about how many opportunities there are.  And so I thought at a prior meeting there were multiple projects ‑‑


MR. BUIE:  Frisco Estates I think is probably what you're ‑‑


MS. LEMON:  Beg your pardon?


MR. BUIE:  I think it's Frisco Estates ‑‑

           MALE VOICE:  Frisco Estates.  Correct.


MR. BUIE:  ‑‑ that you're probably thinking about or ‑‑


MS. LEMON:  Okay.


MR. BUIE:  We ‑‑


MS. LEMON:  Did it have a ‑‑ okay.


MR. BUIE:  Well, I think ‑‑


MS. LEMON:  Does it have an allocation?


MONICA:  It has a reservation.


MS. LEMON:  Has a reservation?  Okay.  And so that Frisco Estates is in that same ‑‑ don't laugh because I'm going to forget whether it was a ten mile, a five mile, a seven mile ‑‑ is the Frisco Estates in that same circle that we had before?

           MALE VOICE:  Frisco Estates will not be developed ‑‑


MS. LEMON:  Oh, okay.

           MALE VOICE:  ‑‑ under a priority one transaction or any other transaction.  Our experience right now before this Board is to have Stonebrook Villas, as has been approved by TDHCA, to be approved for issuance and ‑‑


MS. LEMON:  I withdraw my question because I guess I'm not really going to ‑‑ I don't want to push it.  That's fine.

           MR. SIEGEL:  Ms. Vanek, if I may address your question ‑‑ something the Chair said that I think is important.  The ‑‑ in our view, the problem with deferring consideration, though I think that's better than doing nothing, and it links to the Chair's good question, to me, what we're asking isn't just approval so we go forward with the lawsuit, but I don't think that's a bad way of looking at this.


I've got three kids under seven, so I say a lot, Two wrongs don't make a right.  If the ‑‑ if there's something wrong with the way the opposition has opposed this ‑‑ and the court will decide that question ‑‑ and I reckon, based on all the law that's out there, the court will find that there has been ‑‑ that doesn't justify or validate this Board not doing its duty.  And I think you want to do your duty, and I think you're trying now to try to do your duty.


I'd like, with this Board's permission, and with the Attorney General, who has spent a lot of time trying to say what they have now said, that this Board ‑‑ there's no legal impediment to the Board saying, Go ahead and tell the TDHCA that they can issue.  And that way half of it's done.  Because this Board wears two hats.  You approve a conduit issuer if the recommendation is that all the paperwork's in order, and then you give it a portion of the private activity cap.


And now Ms. Gaspar [phonetic] says it's ‑‑ and I'm sure I botched the name ‑‑ Monica, if I may ‑‑ says ‑‑ and people call me Siegel and worse, but ‑‑ especially here, worse ‑‑ but Monica says, That's not reserved.  So Ms. Vanek says, Well, then what are we doing.


A court doesn't have to be bound by those rules.  And so the fact that Monica saying, That's reserved and it's going on, the court doesn't care, especially under the Fair Housing Act, because that says, If there's been a wrong, the court uniquely is empowered "to fashion affirmative relief."


So what the court would do is say, We're going to freeze it and we're not going to invalidate the application.  And we're going to turn that clock back to May 23 ‑‑ or to whenever ‑‑ May 28.  And we're going to say ‑‑ and they've done it before ‑‑ and we're going to say to this very Board in the higher education context ‑‑ and we're going to say, That's going to stay reserved for Southwest Housing.


And the good news is the Board did what it should have done, and they didn't invalidate the application, especially when the Attorney General said there was no legal impediment.


And so what we're doing is saying, if you want to look at it is we did our job to let him go and see if we should have done our other job with the court, that's great.  And that's what we're asking you to do.  And, on the 120 day, the court will decide that.  And that's why ‑‑ I end, unless there are other questions ‑‑ and if there are, fine ‑‑ by strongly urging you to exercise your best judgment in at least approving your sister agency's right to be the conduit issuer here.


If it's a changed application ‑‑ and I do not anticipate that ‑‑ that's great.  That's fine.  But that's not what you're being asked to vote on today.  You're being asked to vote on an application that meets existing state criteria.  If the opponents want another day to talk about changes in concentration, I'll see them on July 12, 13, and 15 in Austin, where they have a public comment period in the qualified allocation plan.  And Ms. Lemon will talk till the cows come home about changing those bands and where it should be done.


But tons of citizens poured out over the last couple of years and helped shape this agency's strategic plan.  And we played by those rules.  And playing by those rules, TDHCA decided they'd be our issuer.  And there are a lot of folks out in McKinney right now who need and expect, as does the Chamber of Commerce, that affordable housing should be built.


And notwithstanding some of the council members who are here today holding their nose ‑‑ but they said, We have to give them their zoning rights ‑‑ this Board shouldn't sit back and try to take away those rights.  And that's why we would urge that you do your duty and allow TDHCA to do theirs and be the conduit issuer.


MR. ROBERTS:  Jim, what happens if we ‑‑ what's the next step for the applicant if we either do nothing or we deny this?


MR. THOMASSEN:  If the Board takes no action then the application is no longer valid, so there would be no application pending before the Board.  Similar result if the Board denies approval.  Because it remained pending only to the earlier of the next Board meeting or 45 days from the last meeting.


MR. ROBERTS:  All right.  But what's their recourse?


MR. THOMASSEN:  Go to the courthouse.


MR. ROBERTS:  State or federal or both?


MR. THOMASSEN:  That's up to them.


MR. ROBERTS:  All right.  To make sure I understand this, by approving this application, the cap is frozen administratively through our process.  And then the court decides the validity of the 120-day limit with respect to discrimination.  That's what I understood the argument to be.


Then I heard Monica say that the cap has already been offered to another applicant.  Right?  So that's where you disagree with me saying that by approving this application the cap is frozen.  You say the cap is not frozen.


MR. SIEGEL:  Regrettably, all we can ask you to do now ‑‑ I'd love it if you all will still toll that 120 days, but, in good faith, as an officer of the court, the Attorney General can't get you there.


You could disobey the advice from counsel, and, in this case ‑‑ Brian, close your ears ‑‑ I'd love for you to do that.  I think you do have the discretion to find that 120 days is directory.  The point of the statute is to build affordable housing.


But, to be honest with you and straight with you, what I'm asking you to do, if you want to follow their advice, is to follow their advice wearing your Chapter 1231 hat.  And that means you would approve TDHCA's ‑‑ Department of Housing's ‑‑ issuance of the bond on the application in front of you.


The vote would be moving to approve TDHCA's issuance of the bonds as it exists in front of them.  They ‑‑ and they've gotten that approval now from you.


It says nothing about approving the 120 days or the tax exempt status of those bonds.  It's now a different issue than we were coming before you on May 23, but only to that extent.  On May 23 you would have approved the whole ball of wax.  Now, we're decoupling the issues and you're not doing anything as regards the 120-day private activity portion.  You're only voting to say, We will authorize under 1231.043 letting the Department of Housing issue the bonds as the ‑‑


(End of tape 1, side 2.)


MR. ROBERTS:  Again, by approving this project, what does this do to the person ‑‑ the applicant who has been offered the cap?

           MALE VOICE:  They won't be affected until ‑‑ unless and until the court says they are.

           FEMALE VOICE:  But don't they have a window in which to accept that reservation?

           MALE VOICE:  I think Monica said it was tomorrow.  And it's my understanding that there's enough money there under priority one where no one will be adversely affected.

           FEMALE VOICE:  But the ‑‑

           MALE VOICE:  If they accept the reservation then they will start on the process and moving forward.

           FEMALE VOICE:  Isn't there a time limit that they have to accomplish ‑‑

           MR. THOMASSEN:  They have 120 days.

           FEMALE VOICE:  Another 120 days?

           MR. THOMASSEN:  That's right.  And so then it becomes harder to untangle this the farther along we go.


MR. ROBERTS:  So that applicant can claim damage.


MR. THOMASSEN:  I don't know.


MR. ROBERTS:  Well, what my intent is, after I say something, is to call about a 15-minute recess and ‑‑ because my instinct tells me that, based on my own feelings, that the other designees are going to not be able to do anything without an opportunity to try and contact the person for whom they represent.


But not knowing the result of that, or even if they're going to get out of their chairs, I mean, I will tell you you may not leave this room knowing any more than you do now.  You may get a motion.  The designees may approve it.  You may get a motion to deny, which may or may not pass.  You may get no motion.


And my sense is what no motion means is the facts of the case are too ambiguous for the Governor, the Lieutenant Governor, the Speaker, the Comptroller to be comfortable with making a decision, and that it is a stalemate.


I mean, I know that's not pretty if that's what happens, and I'm not predicting that's what's going to happen.  But a no motion is an answer the way I interpret it anyway.

           MR. POTASHNIK:  Well, Mr. Roberts, I do appreciate the Board taking the time, whether it's 15 minutes or however long it takes for you to reach a decision, because this is an important issue.  And I did want to address the fact that ‑‑ and I certainly am concerned, as you are, being on the list, as are other developers, and how this could impact other developments.


The legislation created two priorities for the bond application, or allocations, as you know it, priority one and a priority two.  The priority ones specifically designate that 100 percent of your property is restricted to people at or below 50 percent of area median income.


That is in this state what you really have a housing crisis issue in.  That is why those deals, in effect, become the priority one.  And it's legislation that I think has been effective and is certainly doing its job to serve the people that need the housing the most.


TDHCA is here today, and I think they will tell you that anybody with a priority one application in this bond cycle will have the opportunity to develop based on the bond cap that's available.  So anybody who was proposing to serve the needs of the people in this state that need the housing the most under that priority one will be given that opportunity with the bond cap that's available.


And that's a function of the fact that these are very difficult transactions to get done.  But once they are done, they are done to serve the needs of the people in the state that need the housing the most.  So, having said that, I did want to address your concern, and I appreciate your time.


MR. ROBERTS:  All right.  Thank you.  But before we do anything, I do have a couple of cards from folks from the City of McKinney who are against it.  I've got a card from Steven McGee.


MR. MCGEE:  Mr. Chairman, members of the staff of the Bond Review Board, my name is Steve McGee.  I'm the assistant city attorney for the City of McKinney.  I really only have one comment related to this matter which we've kicked around legally here for a couple of weeks.


And I think you've gotten to the root of it in terms of what is the effect of the denial, what is the effect of no action as a denial, and what is the effect of an approval with what seems to be ‑‑ and, obviously, I'm not counsel for the State ‑‑ but seems to be an apparent defect.  What is the ultimate action in all three of those cases is the courthouse to issue these bonds.


So the only question I guess I'd ask is, is it ‑‑ if you consider approving this ‑‑ and, again, it's for your counsel to consider ‑‑ do you set any kind of precedent in terms of approving an application with some sort of a defect saying, Well, maybe they cure it in the courthouse; maybe not.


Does that have any impact on you for other things that you may do in the future?  And I would just ask you to consider that.  Thank you.


MR. ROBERTS:  Brian Lowmiller?  I hope I didn't do too badly with that.


MR. LOWMILLER:  It's actually Lockmiller.


MR. ROBERTS:  But it's not spelled that way.


MR. LOWMILLER:  No, sir, it's not.  I'm here mainly I guess to answer any questions ‑‑ additional questions you might have.  I am the newly-elected representative of District 4 in the City of McKinney.  Steve Bell was my predecessor.  I believe he spoke at the last hearing.  I also spoke at the TDHCA hearing back in May.


I would take issue with a couple of things that were said today by Mr. Siegel, especially as it relates to the issue of discrimination.  One thing he said is that we have no LIHTC projects on the west side of McKinney.  And I don't know what his definition of the west side of McKinney is, but this is not an east-west issue or a minority concentration issue.  This is a City of McKinney issue.  And I think that's been addressed previously.


We currently have seven existing LIHTC projects in McKinney.  We have another one that's under construction.  We only have one that's leased.  The data that was presented to TDHCA previously and presented to you showed that we have a concentration of 62 percent of those projects in Collin County, even though we only have 5 percent of the total county population.


And when you look at the criteria ‑‑ and I spoke about this at the previous meeting.  When you look at the criteria that's used by TDHCA, there are certain criteria that they applied to other municipalities outside of McKinney in order to meet the requirements.


And ‑‑ for instance, the ten-mile ring takes into effect 250,000 people.  We have a population of about 65,000.  So you're going out to Frisco, Allen, parts of Plano to bring in your demand.  And those are the areas that have the low concentration of this type of housing, not McKinney.


And, under the criteria of the TDHCA, it states that one of your priorities is looking at geographical and political boundaries if you have a population in excess of 50,000 people, which we do.  So the more appropriate demographic would have been the city itself.


Another issue I spoke about previously is the question of employment ‑‑ the employment centers.  At that meeting, they used data from the City of Dallas to show the growth rate in the employment centers.  Well, McKinney currently has an unemployment rate approaching 11 percent.  And that's what it was last year, was 11 to 12 percent.


So there ‑‑ I have an issue as to whether or not there is quantifiable data concerning employment centers that would effectively employ people within these additional projects.


And there were a number of other issues ‑‑ and I think when you talk about factual ambiguity that raises factual ambiguity about these projects within the City of McKinney.  And that's, I guess, the thrust of where we're coming from as the city council is that this is not ‑‑ this is a financial issue.


We have an overabundance.  We have always embraced low income housing.  We have put priorities on single family low income housing to the extent that our boards can get those approved.  But we have a number of multifamily housing projects that are already in place.


And we are facing problems right now due to our disparity in tax base.  We're ‑‑ the school district just published that they're looking at a 16 cents per hundred dollar increase in tax rate due to the disparity and the lack of commercial development.  And those issues were brought before TDHCA.


There were statements made with regard to this particular project and the impact on schools and transportation issues.  And those facts were not accurately represented.  One of the statements that was made at the time was that children would be able to walk to a middle school, so transportation is not an issue.


I served on a redistricting committee this year that dealt with all of the school districts, because we're building two new schools a year, basically.  And those kids that live in that complex, to go to middle school, would have to travel approximately ten miles across two ‑‑ one State Highway 380 and up by Central Expressway ‑‑ I-75 ‑‑ to get to that school.  So they will have to be bused.  And my understanding that that cost to the school district is about $68,000 per bus.


So there are a lot of financial issues here that we're concerned about.  Those were the issues that were brought before you.  The City of McKinney has not done anything from an ordinance standpoint to stand in the way of the approval process because we can't.  And the developer knows that.  They've been in front of the City  Council.  Obviously, I wasn't on the City Council at the time, but they went through that process, and were approved because that's what was required.  So the City has followed their regulations and has followed the law.


And so that's where I am in this deal.  I take exception to the comments about discrimination.  I live on the west side.  I live in the area that they're talking about.  And I'm, frankly, personally offended by the accusation.  I don't think these men know me well enough to make that type of statement.  And I think if they do get to know me, they wouldn't make that type of statement.  And if you have any questions I'll be glad to answer them.


MR. ROBERTS:  Thank you, sir.


MR. LOWMILLER:  Thank you.


MR. ROBERTS:  Lisa Owens?


MS. OWENS:  I just, again, wanted to clarify a couple of statements that were made.  They stated that there was no affordable housing located west of Highway 75.  We actually have three projects west of 75, and one of them is currently under construction.


And then there is ‑‑ Frisco Estates is actually in McKinney, and it is reserved.  It was reserved on May 22.  And it has not been withdrawn.  So, as far as I know, that is still a live application.


City of McKinney has a 352 percent capture rate.  The guidelines state that you should look at the natural political and geographical boundaries.  And that is the City of McKinney.  We have 352 percent capture rate, and it's not supposed to exceed 25 percent.  I think that the effect that this ‑‑ that these projects have on a single municipality needs to be taken into consideration.


They have time and time again accused us of discrimination.  I don't feel that the decision that was made on May 23 to not make a motion was based on discriminatory facts.  He references our shenanigans.  You can read the transcripts.  I've read them several times.  The transcripts don't indicate discrimination, from the TDHCA hearing and the Bond Review Board hearings.


We have fought this based on the facts, the overconcentration within the City of McKinney and the financial feasibility of this project.  When you take into consideration a more ‑‑ the tax assessment that the property will receive, based on their own appraisal of $56,000 per unit, which we provided last week, and the 16 cent school tax increase, that's going to affect the financial feasibility of this project.


I think that we've proven that it's not financially feasible.  And that was the Bond Review Board's ‑‑ my understanding is the Bond Review Board's goal ‑‑ or their job to look at the financial feasibility of this project.  We feel that it's not financially feasible.


Again, they claim that we made an allegation of a conflict of interest on May 23.  It was actually made on May 20, and there was plenty of time for them to research this prior to the Bond Review Board hearing on the 23rd.  I don't think that that was necessarily a reason why no motion was made, because we had presented this information as soon as we could on the 20th.  And TDHCA was also made aware of it by Mr. Buie.  So there was time for them to investigate that allegation.


We actually filed the complaint on ‑‑ I believe it was May 23rd ‑‑ regarding the TDHCA conflict of interest with Steve Midas.  And we have not yet received a response on that complaint.  And it's my understanding we have 15 days to get the response, but we have not yet received it.  So whether or not that is a valid conflict of interest has not yet been addressed.


Regarding the reservation, Monica mentioned that Stonebrook Villas' has gone somewhere else ‑‑ or it's been offered to someone else.  And it's my understanding that ‑‑ Mr. Siegel mentioned that there was $33 million left in the cap.  And he referenced Stonebrook Villas and Stonebrook Courtyards as one being canceled and one being withdrawn.


Stonebrook Courtyards was withdrawn because they didn't have the zoning.  And, from a letter that I received, it's my understanding that that one has already gone to Wheatland Villas.  So that one ‑‑ also that $15 million is not available.


He references a $2 million investment on the land, but, to my knowledge, that land has not yet been closed on.  So I don't know that necessarily there is a $2 million ‑‑

           MALE VOICE:  [inaudible].


MS. OWENS:  I'm sorry?

           MALE VOICE:  [inaudible].


MS. OWENS:  You've closed on it.

           MALE VOICE:  Yes, we did.


MS. OWENS:  In my research of the deed records I have not been able to find where they have closed on it.  McKinney HFC ‑‑ Ms. Lemon, you asked if there were some other properties that had McKinney HFC as the issuer.  There are.  They are Southwest Housing Properties.  They're under the Region 3 tab, the 9 percent bonds.


McKinney HFC is on the ‑‑ is the issuer on two Southwest Housing Properties, Primrose Broadway and Primrose Villages, I believe it what they're called, in addition to Frisco Estates, which Southwest Housing has reserved.  And they also had the Stonebrook Courtyards, in addition to Stonebrook Villas, but they withdrew Courtyards.


They reference the Krogers several times as an employment center.  But, in a conversation that one of our people had with Krogers ‑‑ actually with Sincore [phonetic], who is in the tri-party agreement, and we're assuming that they represent Krogers ‑‑ they haven't even made a decision as to whether or not they're going to purchase that land.  So we don't know ‑‑ they actually told us they were three to four months away from even deciding if they would go there.


And if it's necessary to take a vote today, we would ask that you deny the application based on the facts that this is not financially feasible and that the City of McKinney has an overconcentration of these properties.


And if you have any questions, I'll be happy to answer them.


MR. ROBERTS:  Thank you.


MS. OWENS:  Thanks.


MR. ROBERTS:  Okay.  Is 12:10 by the clock sufficient time?


MS. LEMON:  I don't know.


MR. ROBERTS:  Well ‑‑


MS. LEMON:  [inaudible].


MR. ROBERTS:  ‑‑ that's what we've got.  I'm in the same boat.


MS. LEMON:  Okay.


MR. ROBERTS:  We'll stand recessed till 12:10 by that clock.


(Whereupon, a short recess was taken.)


MR. ROBERTS:  Let me ask a question of our counsel.  Understanding that you cannot guess what any other party ‑‑ what any other action any other party might take, is it your understanding that regardless of what we do today, action by some court is going to be required before this debt could be issued?


MR. THOMASSEN:  That is correct.  That's my understanding.


MR. ROBERTS:  Okay.  I'd like to take this slowly.  I would like to call for a motion.  And before somebody just jumps in I would also like to be in a position to call for a second.  Is there a motion?  (No response.)  With that, this application dies for lack of a motion.


Mr. Buie?


MR. BUIE:  I would like to go back and ‑‑ staff pointed out that on the University of Texas [sic] transaction we need to amend the motion that was made.  We had a cost of issuance of not to exceed $487,500.  That's actually referenced to the 7.50 underwriting spread.  Cost of issuance should be $104,900.  And, Jim, will we need to read that into the record as a formal restatement of the motion or ‑‑


MR. THOMASSEN:  Yes, I think it would be preferable either to amend the motion or to have a substitute motion with the correct figure in it.


MR. BUIE:  Okay.


MR. THOMASSEN:  Either way would work.

           FEMALE VOICE:  If I could ‑‑ can I move to amend the motion or does the person who made the motion need to ‑‑


MR. ROBERTS:  I mean, can I just go ahead and move to reconsider the motion?


MR. THOMASSEN:  You can do that.


MR. ROBERTS:  All right.  Since I made the motion, I move to reconsider the motion that was approved regarding the application from the University of North Texas System.  Is there a second?

           FEMALE VOICE:  Second.


MR. ROBERTS:  All right.  There being a motion and a second ‑‑ so that's the change.


MR. BUIE:  Correct.


MR. ROBERTS:  I move approval of the issuance by the Board of Regents of the University of North Texas of Revenue Financing System Bonds, Series 2002, in an amount not to exceed $65 million, with issuance cost not to exceed $104,900, and underwriter's spread not to exceed $7.50 per $1,000, as outlined in the System's application dated June 4, 2002, and as supplemented June 11, 2002.


Is there a second?

           MS. VANEK:  Second.


MR. ROBERTS:  There being a motion and a second, all those in favor of the motion say aye.


(A chorus of ayes.)


MR. ROBERTS:  All opposed say nay.


(No response.)


MR. ROBERTS:  There being no nays, the motion to approve is adopted.


MR. BUIE:  Thank you, Mr. Chairman.  We did have, as an item, discussion of a Higher Education Coordinating Board transaction.  I did talk to Mary Williams with First Southwest, that serves as F.A. on that particular transaction.


They have not made a determination yet.  They anticipated getting back to us on Thursday when their Board will make that determination on whether or not they're going to move forward with the refunding issue.


So at this point in time we don't know whether or not they're going to move forward and whether or not there will be any necessity for a July meeting.  Right now we have nothing scheduled.  So I just wanted to report to you that as soon as I hear something from Mary on Thursday I'll be in touch one way or the other.

           MS. GONZALEZ:  What did we have as a tentative ‑‑ didn't we have a tentative date?

           MALE VOICE:  Uh-huh.


MR. ROBERTS:  Of course we did, because we enjoy these meetings so much.


MS. LEMON:  I think the Wednesday before the Thursday ‑‑

           MR. ROBERTS:  I have it as being July 18 ‑‑ Thursday, July 18.  And ‑‑


MS. LEMON:  Well, I thought we were going to Wednesday, because I was going to be gone Thursday, July 18.  I'm off Thursday and Friday.

           MS. VANEK:  I thought we were going to do Wednesday.


MS. LEMON:  I did, too.


MR. ROBERTS:  Well, I wrote it down.  I couldn't be wrong.  That's ‑‑ I mean, that's fine with me.  Oh, the reason ‑‑ the Coordinating Board meets ‑‑


MR. BUIE:  On the 18th.


MR. ROBERTS:  ‑‑ on the 18th.


MS. LEMON:  But we did discuss that ‑‑ the possibility of them considering a change in their own date.  We are having to create a new date to fit around them.

           FEMALE VOICE:  We can follow up.  Jim will send e-mails.


MR. BUIE:  Yes, I will just follow up as soon as I hear from Mary.  Right now we don't know whether or not that will be moving forward.  But I'll follow up and ‑‑


MS. LEMON:  Worry about it later.


MR. BUIE:  ‑‑ worry ‑‑ yes, keep in touch.  The only other issue that I have is the approval of the agency strategic plan.  We've handed out a draft motion of that, and we do not have any material changes other than just crossing the Ts and dotting the Is from what you've seen prior.  And ‑‑ but we would like formal Board action on the strategic plan.

           MR. ROBERTS:  Let's let it die for lack of a motion.  I have no energy left.  I move approval of the agency strategic plan for the period including fiscal years 2002, 2007.


Is there a second?

           MS. VANEK:  Second.


MR. ROBERTS:  Cheryl seconds.  All those in favor of the motion say aye.


(A chorus of ayes.)


MR. ROBERTS:  All opposed say nay.


(No response.)


MR. ROBERTS:  The motion to approve is adopted.


MR. BUIE:  Okay.  Just ‑‑ I'd just like to recognize Tim Cowan.  Tim Cowan is an Admin Tech III, part time, with us.  He's new ‑‑ University of Texas student.  And you'll be graduating when?  In ‑‑


MR. COWAN:  [inaudible].


MR. BUIE:  And he is a computer science guru.  But Tim is with us, and we're glad to have him.


MR. ROBERTS:  Great.  Thanks.


MR. BUIE:  Other than that I have no other business to discuss at this time.


MR. ROBERTS:  All right.  This meeting is adjourned.


(Whereupon, at 12:48 p.m., the meeting was concluded.)
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